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Current Popics 

I sage 
among those passed at the session of 
the New 


vides, in brief, 


so-called Ahearn law, which 


Was 


York legislature last winter pro- 


that public officers who have 
been successful in defending suits to remove 
them from office, or in defending themselves 


against indictments for official acts, may 
demand reimbursement for their legal 


This enough, and 
perhaps to the general principle of the law 


exX- 
penses. looks innocent 
no serious objection, 
table, 


either legal or equi- 
but that serious abuses 
are altogether likely to arise under it 
course of 
doubted. 


can be made, 


in the 


administration can hardly be 
1 


Citizens and taxpayers, already 


heavily overburdened, 


serious 


see a probability of 
the 
‘padding ” of claims, 
enforcement of doubtful 
doubt, the constitutionality of the Act 
be tested speedily. Meanwhile, cannot 
fail to be a source of some gratification to 


raids 
through the 


upon public treasury 
and the 
ones. Without 
will 
it 


know that whether reimbursement shall be 
with the 
tices of the Supreme Court before whom 
claims must be presented, 


granted or not rests entirely jus- 


setting forth in 
the court hav- 


ing power to reject any part of th 


each instance a bill of items, 
claim that 
it may deem improper or excessive. Briefly 
the act provides that any official or officer 
of any city or county of this State who has 
been successful in any trial or proceeding to 


Vou. 60 —- No. 3. 


to a justice of the Supreme Court for the 
appointment of a referee to hear, examine 
into and report concerning any claim he may 
make for damages arising out of reasonable 


| counsel fees and expenses incurred in de- 


' whose 








Under this law, it is said 
on good authority, claims aggregating more 
than a million dollars have already been filed 
against the city of New York, and the end 
not Much the larger part of the 
claimants are said to be police officials who 
were investigated by the * Lexow ”’ commit- 
and subsequently prosecuted in the 
courts. The point is made that nothing 
could be more unjust than to compel the 
city to pay for the consequences of a purely 
Siate action, for it will be remembered that 
the Lexow inquiry was not a city proceed- 
ing, but was instituted and conducted by the 
State, and the subsequent prosecutions 
failure laid the foundation for the 
based upon evidence 
produced by State officials. Another strong 
objection to the Ahearn Act is that the city 
is given no opportunity to be heard in the 
disposition of its money, for there is no pro- 
vision in the Act which stipulates that when 
a claim is put by a court into the hands of a 
referee the city shall be given an opportunity 
to be heard. It is also contended that the 
Act required a two-thirds vote because it 
appropriates public money for private pur- 


poses. 


fending himself. 


is yet. 


tee 


present claims were 


The practical utility of State Bar Associa- 
tions, upon which subject we have published 
articles recently, is given another 
proof by the formation of such an association 
in New Jersey. That State now boasts an 
organization which promises to become an 
important factor. Eighty members of the 
the State met at Atlantic City, and, 
full discussion, resolved to form an 
organization whose declared purposes shall 


several 


bar of 


after 


| . . . . 
,| be to maintain the honor and dignity of the 
| profession of the law, 


to cultivate social re- 
lations among its members, to suggest and 
urge reforms in the law and to aid in the 
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administration of justice. The association 
begins with an enrollment of one hundred 
and six, and further membership will be 
limited to those who are members of the 
county associations where they exist, and 
where they do not exist those who come into 
the State association will be expected to cre- 
ate an organization. The personnel of the 
men who formed the association was decid- 
edly representative, Vice-President Hobart, 
U. S. Attorney-General Griggs, Governor 
Voorhees, Chief Justice Magie and many 
other prominent members of the bench and 
bar being among the members. The offi- 
cers elected were: Attorney-General Sam- 
uel H. Grey, of Camden, President; Hon. 
David J. Pancoast, of Camden, Hon. J. 
Frank Fort, of Newark, and Hon. Robert S. 
Woodruff, of Trenton, Vice-Presidents; 
Alfred C. Wall, of South Orange, Secretary, 
and Charles C. Black, of Jersey City, Treas- 
urer. There was a director named for each 
judicial district. The entire board of trus- 
tees will consist of the officers and directors. 
Though New Jersey was rather late in get- 
ting into line, it appears to have an excellent 
organization, and we are confident that it 
will very speedily prove the necessity for 
its existence as well as the wisdom of its 
promoters. 


The retirement of the Hon. George A. 
Hardin, as justice of the Supreme Court in 
the Fifth Judicial District of this State, by 
reason of expiration of term, on the 31st of 
next December, will be permanent, for he 
will have reached the constitutional limit of 
age at the end of his term, and cannot, there- 
fore, be elected to succeed himself. The 
district is strongly Republican, and as Judge 
Hardin is a resident of Little Falls, Herki- 
mer county, it seems to be practically con- 
ceded that his successor shall be a Herkimer 
county lawyer. The two most active candi- 
dates to date appear to be Mr. E. E. Sheldon, 
of Little Falls, and Mr. A. B. Steele, of Her- 
. kimer. Both are making very lively can- 
vasses. The retirement of Judge Hardin 
will also create a vacancy in the office of 
presiding justice of the Appellate Division 
of the Supreme Court in the Fourth Judicial 








Department, which consists of the fifth, 
seventh and eighth districts. After this year 
Judge William H. Adams, of Canandaigua, 
will be the senior member of the court in 
length of service, and would seem to be the 
natural successor to Judge Hardin as pre- 
siding justice. 


The recent meeting of the Pennsylvania 
Bar Association, which was held at Wilkes- 
barre, was the largest in point of attendance 
of any yet held. The interest also seems to 
have been very gratifying, and the debates 
full of vigor. The addresses delivered by 
the guests of the Association, Mr. Justice 
Mitchell, of Philadelphia, and Mr. W. B. 
Hornblower, of New York, were worthy of 
the orators and the occasion and were lis- 
tened to with flattering attention. The pro- 
posed measure for regulating the admission 
of expert testimony elicited sharp debate, 
and the consensus of opinion appeared to be 
that “‘any measure was undesirable because 
the imherent conditions presented an impos- 
sible proposition as ito the betterment of a 
situation admittedly bad, but alleged to be 
beyond the hope of improvement.” The 
committee, recognizing the inexpediency of 
a divided house on so important a measure, 
perhaps wisely advised that their proposed 
bill be referred to a special committee for 
further consideration, to report at the next 
meeting. Another matter of equally great 
importance was disposed of in a happier 
manner. The report of the Committee on 
Uniformity of Legislation was approved and 
the standard bill on bills and notes, which 
has already been adopted in seven or eight 
of the most populous and important States 
of the Union, as approved by the American 
Bar Association, was approved and recom- 
mended to the next legislature. 


In the case of the steamship Olinde Rod- 
rigues the Supreme Court of the United 
States passed upon the very interesting 
question, What an effective 
blockade? The vessel in question was cap- 
tured by the United States armed cruiser 
New Orleans while attempting to enter the 
blockaded port of San Juan, Porto Rico, on 


constitutes 
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the morning of July 17, 1898. The claimants 
for the discharge and restitution of the 
steamship contended that the blockade of 
San Juan at the time of the capture of the 
Olinde Rodrigues was not an effective 
blockade, and that the vessel was not violat- 
ing the blockade when seized. The District 
Court rendered an opinion December 13, 
1898, holding that the blockade of San Juan 
vas not effective, and entered a decree or- 
dering the restitution of the ship to the 
claimants. From this the United 
States appealed to the Supreme Court, and 
the latter tribunal found itself unable to con- 
cur with the learned district judge in the con- 


decree 


clusion that the blockade was not effective, | 


holding that a vessel actually captured in at- 
tempting to enter a blockaded port, after 
warning entered on her log by a cruiser off 
that port only a few days before, cannot dis- 


was subjected; in other words, that an effec- 


tive blockade is one that is so effective as to | 


make it dangerous in fact for vessels to at- 


tempt to enter the blockaded port. 
the effectiveness of a blockade is not to be 
determined by the number of the blockading 
force, for if a single modern cruiser blockad- 
ing a port renders it in fact dangerous for 
other craft to enter the port the blockade is 
practically effective —all of which appears 
to be common sense as well as good law. 


Chief Justice Fuller, who wrote the opinion, | 
well remarked that in this case the vessel had | 


been actually warned twelve days before her 


supposition that the blockade 


termitted or relaxed: under these circum- 


stances her commander had right to 
experiment as to the practical effectiveness 
of the blockade, and if he did so he took the 


risk. 


no 


An important adjudication as to what con- 
stitutes fatal error in receiving a sealed ver- 
dict.of a jury in the absence of the foreman 
thereof was rendered by the Supreme Court 
of the United States in the case of Humph- 
ries v. District of Columbia (174 U. S. 190). 
Mr. Justice Brewer, who wrote the opinion 





Follow- | 


ing out this view of the case, it was held that 





had been pre- | 





of the court, pointed out the fact that, al- 
though generally the right to poll a jury may 
be conceded, it is not a matter which is vital, 
being frequently not required by litigants, 
and while it is an undoubted right of either, 
it is not that which must be found in the 
proceedings in order to make a valid verdict. 
lt is true that the line of demarcation be- 
tween those rulings which are simply erro- 
neous and those which vitiate the result may 
not always be perfectly clear, but that such 
demarcation exists will be conceded. The 
court in illustration supposed the case that 
after the jury, at the end of a protracted trial, 
had agreed upon a verdict and had come into 
court to announce it, and after it had been 
read in open court, but before a poll could 
be had, one of was suddenly 
stricken dead ; could it be that mere inability 


the jurors 


_to complete the poll and make a personal 
pute the efficiency of the force to which she | 


appeal to each juror rendered the entire pro- 
ceedings of the trial void? The court was 
unable to assent to such a proposition. It 
was therefore held that the defect complained 
of, while a matter of error, did not render the 
verdict a nullity. This decision is in line 
with many other modern ones in which 
courts have shown a disposition to ignore 


| mere technicalities in the interests of sub- 


stantial justice. 


From the report which has just been com- 
pleted in the secretary of State’s office in the 
State of New York the criminal statistics for 
the year 1898 as reported to the state depart- 


ment by the courts of record of the State 
seizure, and that no reason existed for the | 


show that there was a decrease of convic- 
tions of 956 in 1898 in comparison with 1897 ; 
1897 seems to have been a year when crime 
was on the increase. The number of convic- 
tions in 1897 was 755 over that of 1896, so 
that in the year 1898 the convictions were 
201 less than that of 1896, which would indi- 
cate that the good conduct of the citizens of 
the State of New York is becoming more 
prevalent or that the courts were more lax in 
the punishment of crime. The statistics of 
this report show that the convictions were for 
crimes classified as follows, and show the fol- 
lowing as compared with the year preced- 
ing: Offenses against person, 613; decrease, 
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56. Offenses against property with violence, | Cox should be like him, equipped with a 
935; decrease, 195. Offenses against prop- | thorough knowledge of these laws, and by 
erty without violence, 1,618; decrease, 388. | large experience familiar with the practice 


Offenses not included in the foregoing, 401 ; 
decrease, 317. Number of females convicted 
in courts of record, 209; decrease, 39. There 
were 43,555 convictions in courts of special 
sessions, as compared with 66,402 in 1897, a 
decrease of 19,847. This decrease is due 
mainly to abolition of the Courts of Special 
Sessions in the old city of Brooklyn by the 
provisions of the New York city charter. 
The persons convicted in courts of this char- 
acter are divided as to sex as follows: Males, 
40,400; females, 3,155. The whole number 
of convictions in both courts of records and 
of Special Sessions were 47,122, a decrease as 
compared with 1897 of 23,803. 


The retirement of Mr. Justice Walter S. 
Cox from the Supreme Court of the District 
of Columbia has called forth many expres- 
sions of regret both from members of the 
bench and the bar. Although eligible for re- 
tirement for more than two years past, he 
had remained on the bench at the earnest 
solicitation of the bar and had also during 
that time completed a code of laws for the 
District. Justice Cox received his appoint- 
ment to the bench from President Hayes 
upwards of twenty years ago. He possessed 


| 
| 
| 
| 
| 
\ 
| 


| 
| 





in an eminent degree the rare judicial tem- | 


perament, together with legal ability and an 
intimate knowledge of the laws of the Dis- 


trict. The Washington Law Reporter truly | 
says that his opinions during his long and | 
faithful service on the bench evidence the | 


profoundness of his learning and his clear 
grasp of the most intricate legal principles, 
in addition to which his uniform courtesy 
toward all the members of the bar made it a 
pleasure to them to practice in his court. 
Our contemporary, in speaking of the 
vacancy which the president will be called 
upon to fill expresses the hope and desire on 
the part of the bar of the District that the 
honor may be conferred upon some one of 
their number. In this we sincerely join. The 
laws of the District are, in many respects, 
peculiar, and it would seem altogether ap- 
propriate that the successor to Mr. Justice 





under them. In our contemporary’s hope 


that politics will take little if any part in the 
determination of Mr. Justice Cox’s successor 
we also heartily join. 


——— 


Hotes of Cases. 


Contract by City for Fire Protection — Right oi 
Individual to Enforce Privity.—In Boston Safe 
Deposit & Trust Co. v. Salem Water Co. (Sharp, 
Intervener), decided in the U. S. Circuit Court 
N. D., Ohio, E. D., in May, 1899, it was held that 
a contract between a city and a water company, 
by which the company agreed to construct, main- 
tain and operate a system of waterworks in the 
city, and, among other things, to maintain at all 
times a sufficient pressure in the mains for fire 
purposes, does not create a privity of contract 
between the company and a citizen or resident of 
the city which entitles the latter to maintain an 
action against the company to recover for a loss 
by fire, on the ground that, if the required water 
pressure had been maintained, the fire would have’ 
been extinguished and the property saved. 

After citing many cases the court said in part: 

The general doctrine held by the foregoing case 
is that, where a city contracts with a water com- 
pany to furnish a supply of water for use in extin 
guishing fires, such supply to be paid for by a levy 
of taxes upon the taxpayers of the city, there is 
no such privity of contract between a citizen or 
resident of such city and the water company as 
will authorize such resident or citizen to maintain 
an action against said water company for the in- 
jury or destruction of his property by fire, caused 
by the failure of the water company to fulfill its 
contract; and this is held even where the ordi 
nance granting the water company its franchise 
provides that the water company shall pay all 
damages that may accrue to any citizen of the 
city by reason of a failure on the part of such 
water company to supply a sufficient amount of 
water to put out fires. (See Mott v. Manufactur- 
ing Co., and other cases cited, supra.) The only 
case in all the books where the water company 
has been held liable for failure to furnish sufficient 
water for the extinguishment of fires, is the case 
of Paducah Lumber Co. v. Paducah Water Supply 
Co. (89 Ky. 340, 12 S. W. 554, and 13 S. W. 249) 
in which case it was unnecessary for the court to 
have held this doctrine, as there was a private con- 
tract between the water company and the con- 
sumer for the furnishing of fire pressure. This 
Kentucky case has been repeatedly criticised by 
the courts of the various States in which this ques- 
tion has been decided. (See Mott v. Manufactur- 
ing Co., Britton v. Waterworks Co., Fitch v. 
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Water Co., Howsmon v. Water Co., House v. 
\Waterworks Co., Waterworks Co. vy. Brownless. 
ind Eaton v. Waterworks Co., cited supra.) The 
‘ollowing cases are cited to show the general 
erounds upon which privity of contract may be 
asserted by a person not a party thereto: Simson 
v. Brown (68 N. Y. 355), Burton v. Larkin (36 
Kan. 249, 13 Pac. 398), Wright v. Terry (23 Fla 
169, 2 South. 6), House v. Waterworks Co. ([Tex. 
Sup.] 31 S. W. 180), Anderson v. Fitzgerald (21 
Fed. 294), Second Nat. Bank of St. Louis v. Grand 
Lodge of Missouri A. F. & A. M. (08 U. S. 123), 
Vrooman v. Terner (69 N. Y. 280), Bank v. Rice 
(107 Mass. 37), Safe Co. v. Ward (46 N. J. Law, 
IQ). 

That a city owning its own waterworks cannot 
be held liable for failure to furnish sufficient water 


supply to extinguish fires is undisputed (2 Dill. | 


Mun. Corp., § 975; Wheeler v. Cincinnati, 19 Ohio 
St. 19; Fowler v. Waterworks Co., 83 Ga. 222, 9 
S. E. 673; Wainwright v. Water Co., 78 Hun 
146, 28 N. Y. Supp. 987; Tainter v. City of Wor- 
cester, 123 Mass. 311; Vanhorn v. City of Des 
Moines, 63 Iowa, 447, 19 N. W. 203: Hayes v. 
City of Oshkosh, 33 Wis. 314; Stone v. Water Co.., 
1 Pa. Dist. R. 431; House v. Waterworks Co. 
[Tex. Sup.], 31 S. W. 170, 185). If the city itself 
cannot be held liable for damage resulting from 
failure to furnish a fire pressure to its citizens. 
and if there is no privity of contract between the 
water company operating under a franchise from 
the city and the citizens or residents of such city, 
it is clear, upon principle as well as authority, that 
no legal obligation exists on the part of such water 
company and in favor of the individual citizen to 
a sufficient pressure at the city water 
extinguish fires which may occur upon 
the premises of such individual citizen. 

On the 24th day of December, 1892, Calvin A. 
Judson was appointed receiver of the Salem Water 
Company. He afterwards resigned, and Hermon 
\. Kelley was appointed his successor on the 19th 
of January, 1897. On March 19, 1887, a certain 
contract was entered into by and between the 
common council of the village of Salem and 
Messrs. Turner, Clark & Rawson, of Boston, 
whereby the latter agreed to build and construct 
waterworks and standpipes, having improved en- 
gines and pumping facilities, and to furnish the 
city of Salem with water privileges of the char- 
acter described in the petition. Afterwards, on 
the 22d day of April, 1894, the buildings, machin- 
ery, 


maintain 
mains to 


tools, patterns and all property of every de- 
scription the premises described in the 
intervening petition, and owned by Thomas Sharp, 
were destroyed by fire. 


on 


The intervener declares 
and alleges that the fire could have been extin- 
guished if proper machinery had been furnished 
by the company, and if the obligations on their 
part in the contract between themselves and the 


city had been faithfully observed. There was no 











contract between the intervening petitioner and 
the company, or the city, that in case of fire he 
should be reimbursed for any loss he might sus- 
tain. If there were such a contract that could be 
enforced there would be some foundation for the 
petitioner’s claim in this case; but I think, under 
the facts stated, there is no privity of contract, 
and the demurrer filed by the receiver must, there- 
fore, be sustained, and the intervening petition 
dismissed. 


Libelous Publication — Authorization — Ratifi- 
cation. —~In Russo v. Maresca, decided by the 
Supreme Court of Errors of Connecticut in June, 


| 1899, it appeared that defendant, as president of a 
| society, presided at a meeting whereat it was 


voted to cause an answer to a newspaper article 
reflecting on it to be published in a designated 
newspaper, and a sum of money was appropriated 
to pay therefor. One of the members of the so- 
ciety was designated to write it, and defendant, 
after the meeting, saw the editor of the newspaper 
in which it was to be published, and informed 
him of the action of the meeting. Defendant did 
not know or contemplate that the answer would 
contain any improper or libelous matter. The 
person writing the answer, which proved libelous. 
signed defendant’s name as president of the so 
ciety, and it was so published. It was held that 
defendant was not responsible for the publication. 

It further appeared that defendant, after the 
publication of a libelous article to which his name 
was signed as president of a society, and with 
knowledge of its contents, as president of the 
society signed an order on the treasurer in pay- 
ment for the publication. It was held not to con- 
stitute a ratification, as the publisher and writer 
did not purport to act for defendant, but for the 
society. The court said in part: 

In the court below it seems to have been as- 
sumed by all concerned that the article complained 
of constituted a libel, and, for the purposes of the 
present discussion, this assumption will be re- 
garded as correct. The important question in the 
case is whether or not the defendant is respon- 
sible for libel. Upon the facts found, the plaintiff 
claimed, in effect, (1) that the defendant, by his 
conduct before the publication of the libel, had 
so authorized or participated in its publication as 
to be responsible for it; (2) that, by his conduct 
after publication, he had become responsible for 
it by ratification. The finding of the court is con- 
clusive against the first claim. Upon this part of 
the case it must be remembered that the person 
who wrote and the person who published the libel 
were, in doing these things, the agents, not of the 
defendant, but of the society Concordia. The 
finding, based, so far as appears, upon competent 
and sufficient evidence, is to the effect that the 
defendant did not in any way authorize nor take 
part in the preparation or publication of the libel. 
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The society of which the defendant was president 
at a regular meeting, over which he presided 
voted to cause an answer to a certain newspaper 
article to be published in a designated newspaper, 
and to pay for such publication the sum of $5, 
which was then appropriated for that purpose 
and that one of its members designated should 
write the answer. At this time the answer had 
not been prepared, and no one contemplated that 
it was to contain any improper or libelous matter. 
Immediately after the meeting the defendant, in 
company with other members of the society, saw 
the editor of the newspaper in which the answer 
was to be printed, and informed him of the action 
of the meeting. These two acts, namely, presidine 
at said meeting, and informing the editor of the 
action of the meeting, comprise all that the de- 
fendant did prior to the publication of the libel. 
The claim of the plaintiff on this part of the case 
seems to be that, these two things being true 
then, as matter of law. the defendant authorized 
and participated in the publication of the libel. 
This claim is not well founded. The court has 
properly found, as matter of fact, that the defend 
ant had no share in writing the answer, was not 
consulted about it, had no knowledge of its con 
tents, and no expectation that it was to contain 
libelous matter, or any attack upon the plaintiff 
This being so, the two further facts found as 
aforesaid do not of themselves, and as matter of 
law, show that the defendant authorized or par- 
ticipated in the publication of the libel. After the 
libel was published, end after the defendant had 
full knowledge of its nature and character, he, as 
president of the society. with others of its officer 
signed an order upon the treasurer of the society 
in payment for the publication of the libel. The 
plaintiff claimed that this act amounted, in law, 
to a ratification on the part of the defendant, and 
made him responsible for the publication of the 
libel; and the remaining question in the case is 
whether this claim is well founded. Where one 
person does any act on behalf of another person. 
the subsequent ratification by such other person of 
such act is, in law, equivalent to his having previ 
ously authorized it. That the principle of ratifica 
tion applies to torts, as well as to contracts and 
other acts and transactions, is well settled; the 
general rule being that the principal may ratify 
any act which he could have authorized. “ An act 
done for another by a person not assuming to act 
for himself, but for such other person, though 
without any precedent authority whatever, be 
comes the act of the principal, if subsequently rati 
fied by him. In such case the principal is bound 


by the act, whether it be for his detriment or his |... ‘ : ; ; 
| criminal assault, there shall be immediate trial of 


advantage, and whether it be founded on a tort or 
a contract, to the same extent as by, and with all 
the consequences which follow from, the same act 
done by his previous authority ” (Wilson vy. Tum- 





Hurl. & C. 822: Dempsey v. Chambers, 154 Mass. 
330, 28 N. E. 279; Northrop, 33 
Conn. 380, 389). But an or transaction can 
only be ratified by the person on whose behalf it 
was assumed to be done or entered into. If A 


Moorehouse vy. 


act 


assumes to do an act on his own behalf, or on 
behalf of B, the act cannot be ratified by C. The 
rule is stated by Lord Coke, in 4 Inst. 317, as 
“He that and 
igreeth to a trespass after it be done, is no tres- 


follows: receiveth a trespasser, 
passer, unless the trespass was done to his use or 
for his benefit; and. that his agreement subsequent 
unounteth to a commandment; for, in that case, 
ratihibitio retrotrahitur et mandato @qui 
paratur.” Where A knowingly received from B 
a chattel which B had wrongfully seized, and A 
afterwards refused to give it up, it was held that 


* Onints 


\ did not thereby become a joint trespasser with 
A’s use. A, in 
doing what he did, may have committed another 
tort, but did not make himself liable for B’s tort 
(Wilson vy. Barker, 4 Barn. & Adol. 614). Where 
1 colonel of a made a contract 
professedly on behalf of the corps, both he and 


B, unless the chattel was seized to 


volunteer corps 
the other contracting party erroneously thinking 
hat the corps, as an entity, might be bound, it 
was held that the contract could not be ratified by 
individual members of the corps, because it was 
not made on their behalf as individuals (Jones v. 
247, note. 
he same effect, Wilson v. Tumman, supra; Ham- 
in v. 82 N. Y. 327: Western Pub. 

District Tp. of Rock, 84 Iowa, ivi, 50 


See, also, to 


Hope, 3 Times Law R. 


Sears, House 
N. W. 
551: Richardson v. Payne, 114 Mass. 429; Smith 

l.ozo, 42 Mich. 6, 3 N. W. 227; Van 
478: The well- 
settled rule, then, is that, if A professes to act for 


Grund vy. 
Vieck, 090 1] Cooley, Torts, 127). 


f in what he does, C cannot by an attempted rati- 
ication take advantage of the act done, nor can 
Apply 


ng this rule in the case at bar, the defendant could 


he ratify it so as to become liable on it. 


not ratify.the act of Dr. D’Elia in preparing the 
In what 
they did, neither of them acted on behalf of the 
In all 
they did concerning the libel they acted and pro 
fessed to act only for the Concordia Society. Tf 
what they did had resulted in great benefit to the 
society, it is clear that the defendant could not by 
any attempted ratification have taken that benefit 
to himself; and it is equally clear that he cannot, 


libel, nor of the editor in publishing it. 
] § 


lefendant, nor did they profess to do so. 


by what he did, make himself liable for the burden 
which their act may have cast upon the society 
and themselves. 


-- — 


A new law in Texas provides that, in case of 


| the offender in any county where a district court 


The first trial under the law has 
just taken place at Waxahachie, and resulted in a 


negro, aged 16, being sentenced to prison for life 


is in session. 


man, 6 Mad. & G. 242; Hilberry v. Hatton, 2 | for outraging a negro girl, aged six. 
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* TRIAL BY JUDGE AND JURY. 


HERE are some subjects which never grow 
old and never lose their interest. This is 
especially true of the vital institutions of the State. 
Unless they receive constant and unremitting at- 
tention they are in danger of impairment, and. 
moreover, will not receive such amendment or 
improvement as experience or altered conditions 
may dictate. Reduced to its last analysis, the in- 
telligent and impartial administration of justice is 
ill there is of a free government. It is the public 
justice that holds the community together. It is 
to the courts that all must look for the protection 
of their liberty, person, property and reputation. 
The judicial department is not commonly re- 
garded as the popular department of the govern- 
ment, but it is in fact the people’s department; 


the department in the administration of which the 
people have a greater concern than in any other. | 


It is the only department which comes home to 
them and deals with them in all the relations of 


life, from their birth to their death and with their | ; : _ 
| over despotic power and its servile judges. 


heirs and estates after their death; and it is the 


only department in the direct administration of | 
which they have a constitutional right to partici- | 


No apology, therefore, is offered for the 
subject of this paper, “ Trial by Juage and Jury.” 
While some aspects of the subject are trite, there 
are others of surpassing interest which are 
neither trite nor settled. By the term “trial by 
judge and jury” is implied a trial which takes 
place before a judge and jury —a trial in which 
the judge is commonly, though not 1n all cases, 
the exclusive judge of the law, and the jury the 
exclusive judge of the facts, and in some cases of 
the law also, and it comprehends besides the right 
of the citizen to have that kind of a trial. 

It has been remarked that the judges — particu- 
larly the Federal judges — who have recently ad 
dressed bar associations, have very generally 


pate. 


made the defense and commendation of judges | 
There has been a conspicuous ab- | 
A paper | 


their theme. 
sence of any commendation of the jury. 
on a somewhat different line will break the mo- 
notony if it has no other merit. 

From an old law book on the British constitu- 
tion, printed more than 200 years ago, this extract 
is made: 

“By the laws of King Ethelred, it is apparent 
that juries were in use many years before the Con- 
quest; and they are, as it were, incorporated with 
our constitution, being the most valuable part of it; 
for without them no man’s, life can be impeached 
(unless by parliament) and no one’s liberty or 
property ought to be taken from him.” 


*-An address delivered by Hon. Henry Clay 
Caldwell, U. S. circuit judge, presiding judge of 
the U. S. Circuit Court of Appeals for the Eighth 
Circuit, before the Missouri State Bar Association 
at its last annual session at St. Louis. 








| molder into dust.” 





The italics are in the book. In the judgment of 
Englishmen the right of trial by jury continues to 
this day to be the most valuable right secured to 
them by their constitution. All Englishmen ac- 
quainted with the history of their country know 
that it is not to the opinions of the judges, but to 
the verdicts of juries who courageously and firmly 
stood out against the judges, that they owe their 
most precious rights and liberties. The right of 
the people to assemble for lawful purposes and 
the right to address them when they were assem- 
bled, the right of free speech and the freedom ot 
the press, and the right of petition for the redress 
of grievances, were secured to the English people 
by English juries over the vehement protest of the 
judges. 

Peremptory charges, browbeating, censures, 
fines and imprisonment were the weapons used by 
the judges to coerce juries to render verdicts con- 
formable to their views; but happily for England. 
and for America, too, the love of liberty, courage 
and endurance of English juries finally triumphed 


In view of the actual experience of the English 
people with judges and juries, it is not surprising 
that her greatest statesmen and lawyers have ex- 
pressed their preference for trial by jury in the 
strongest terms. Let the brief utterances of two 
or three of them be quoted. Lord Commissioner 
Maynard declared: “ Trial by jury is the subject’s 
birthright and inheritance as his lands are; and 
without which he is not sure to keep them or any- 
thing else. This way of trial is his fence and pro- 
tection against all frauds and surprises, and against 
all storms of power.’ And that great constitu- 
tional lawyer, Lord Camden, said: “ Trial by jury 
is indeed the foundation of our free constitution; 
take that away and the whole fabric will soon 
Lord Erskine took for his 
motto, which he had inscribed on his family shield 
and crest, “ Trial by Jury.” In an English law 
book printed a century and a half ago the author 
declares: “ One of the most valuable branches of 


our laws is that which relates to juries, whose an- 
tiquity is beyond the reach of record or history, 


they have the same area with our constitution, 
which cannot survive them, our liberty must ex- 
pire with them, as the animal body with its most 
vital parts. Our ancestors were too prudent to 
trust such great concerns (liberty or property) in 
the hands of any officers appointed by the crown, 
or of any certain number of men dur:ng life, lest 
they should be influenced or awed by great men, 
or corrupted by bribes, flattery or love of power. 

“The uncertainty of who shall be jurors on any 
inquisition or trial, and the little time they con- 
tinue in that office, are strong barriers against 
corruption; but when we consider also the im- 
partiality required and enforced in returning juries, 
and the properties which the law requires in every 
juryman when returned, we may almost doubt 
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whether human wisdom is capable of providing a 
more perfect method of determining the truth of 
facts, consistent with the liberties of a free people, 
at least we may conclude that it has not hitherto 
done it.” 

A few of the cases in which the juries trium- 
phed over the judges, and in which their verdicts 
have become foundation-stones of the British con 
stitution, may be seen by reference to 22 American 
Law Review, 853, and in the dissenting opinion in 
Hopkins v. Oxley Stave Company (49 U. S. App 
709). 

Passing from England to our own country, we 
find that the king’s judges in the colonies were as 
hostile to the rights and liberties of the people as 
their brethren in England. But a part, and the 
best part, of the inheritance of the colonies was 
the right of trial by jury, and fortunately colonia! 
juries were imbued with the, love of liberty and 
splendid courage and independence that character 
ized English juries. 

It is an interesting historical fact that despotic 
power and official oppression received its first 
check in the colonies at the hands of a New York 
jury. The blow was a staggering one. It was the 
entering wedge to freedom which later was driven 
home. William Crosby was the governor of New 
York in 1734. In the administration of his offic 
he was unscrupulous, avaricious and arbitrary 
The New York Weekly Journal, a paper estab 
lished to defend the cause of liberty against arbi 
trary power, exposed his official corruption and 
oppression. For this, its publisher, John Peter 
Zenger, “ may his tribe increase,’ was thrown into 
prison, and a criminal information filed against 
him by the attorney-general for libeling the gov 
ernor and other colonial officers. History tel!s us 
the case excited intense interest, not in New York 
only, but in other colonies, for it involved the 
vital issue of the liberty of speech and oi the press 
without which the people of the colonies could not 
hope to be free. The case was brought on tor trial 
before Chief Justice De Lancy, whose first act was 
to disbar Zenger’s counsel for questioning the 
validity of the judge’s commission. Zenger’s 
friends then sent to Philadelphia for Andrew Ham- 
ilton, one of the foremost lawyers of his time, who 
came on to New York to defend him. Zenger 
entered a plea of not guilty, admitted the publica 
tion of the alleged libel, and justified it by assert 
ing its truth. A jury was impanelel to try the 
case. The chief justice refused to permit the 
defendant to prove the truth of the publication. 
and charged the jury that it was libelous, and that 
it was their duty to return a verdict of guilty. 
The jury retired and soon returned with a verdict 
of “not guilty.” The verdict electrified the coun 
try. Gouverneur Morris, one of the ablest and 
most sagacious statesmen of the revolutionary 
period, dated American liberty not from _ the 
Stamp Act of 1765, nor yet from the “ Boston Tea 





Party,” but from the verdict of the jury in Zen 
ger’s case. The rendition of this verdict consti 
tuted the immortalizing moment of those men’s 
lives, and is the richest heritage of their descend 
ants. If the names of these twelve patriots were 
Their names 
should go down in history with those of the fore- 
most patriots of the Revolution. This historic 
incident would not be complete without adding 
that the people bore Zenger’s lawyer, Hamilton. 
out of the court-room on their shoulders, and that 
the common council of New York gave him the 
freedom of the city in a gold box for his gratuitous 
services in 


at hand they would appear here.* 


“defense of the rights of mankind and 
the liberty of the press.” 

When the framers cf the Declaration of Inde 
pendence came to make a formal statement of the 
grievances of the colonists against King George 


* Since this address was delivered its author, 
through the courtesy of Mr. Newman Erb, of New 
York city, has procured the names of the jurors 
Mr. Erb’s letter conveying the information is as 
“New York, April 1, 1899. — My Dear 
I found the information you desired and 
hasten to give it to you. The pamphlet — bound. 


first edition —in which the record of the case first 


fc rile IWS: 
Judge: 


appeared, is worth, I am informed, 400 dollars. 
and later editions published in 1738 are very rare 
and almost The book was 
jound in the Astor library, but is obtainable in 


equally expensive. 


several others. The fly-leaf is as follows: ‘ The 
rryal of John Peter Zenger of New York Printer 
Who was lately Try’d and Acquitted for Printing 
and Publishing a Libel against the Government 
with the Pleadings and Arguments on both sides 
-It a quique evincere ut de Republica meruit 
(Cicero.) — The Third Edition. London. Printed 
for Giadford behind the Chapter. House St. Paul’s 
Churchyard 1738.’ The opening page is as follows: 
Court of Judicature. — The Attorney 
General v. John Peter Zenger, on information for 
a misdemeanor. — On Tuesday, the 29th of July, 
1735, Chief Justice (Hon. James De Lancey, Esq.) 
‘Let the names of the Jurors be ranged in the 
order they were struck, agreeably to the Copy 
now in Court. Which was accordingly done. And 
the jury whose names were as follows were cal'ed 
and sworn. Harmanus Rutgers, Stanley Holmes, 
Edward Man, John Bell, Samuel Weaver, Andre 
Marsehalk, Egbert Thomas Hunt, 
Form. [Foreman], Benjamin Hildreth, Abraham 
Keteltas, John Hercules Wendover.” 1 
hasten to give you this from my residence this 


* Supreme 


von Barson, 


Goelet, 


evening to save time, and hope it is all you want. 
If you wish further extracts made, it will give me 
pleasure to attend to it. Your inquiry has called 
attention to a very interesting episode of early 
judicial history, and ! feel very much instructed 
thereby. — I am sincerely yours, NEWMAN Erp. — 
Hon. Henry C. Caldwell, Little Rock. Ark.” 
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one of the chief counts in the indictment was “ for 
depriving them in many cases of the benefit of 
trial by jury.” While trial by jury was an un- 
doubted heritage of the people of this country, 
they were unwilling that such a supreme and vital 
right should rest on the unwritten or common law. 
They were stern and inflexible in their demand 
that the right should be anchored in the Constitu 
tion in terms so explicit and peremptory as to 
make any evasion or denial of it impossible, ex 
cept by overthrowing the Constitution itself 
When the several provisions of the Constitution 
read in connection we are amazed at their 
fulness and completeness. No more resolute and 
inexorable purpose to accomplish a particular end 
ever found expression on paper. They will bear 
repeating — indeed, they cannot be repeated too 
often: 

“The trial of all crimes, except in cases of im 
peachment, shall be by jury” (art. 3. § 2); “no 
person shall be held to answer for 9 capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a grand jury, except in cases aris 
ing in the land or naval forces, or in the militia, 
when in actual service in time or war or public 
danger’ (amendment to art. 5); “in all criminal 
prosecutions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury” 
(amendments to art. €); “in suits at common law. 


are 


where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be pre- 
served” (amendments, art. 7). 
provisions of the Constitution are not obsolete, 


These mandatory 


and are not to be evaded or nullified by muster 
ing against them a little horde of equity maxims 
and obsolete precedents which had their origin in 
a monarchical government having no written con 
stitution. No reasoning and no precedents can 
avail to deprive the citizen accused of crime, of his 
right to a jury trial guaranteed to him by the pro 
visions of the Constitution, “ except in cases aris- 
ing in the land or naval forces, or in the militia, 
when in actual service in time of war, or of public 
danger.” These exceptions serve to emphasize 
the right and to demonstrate that it is absolute and 
unqualified both in criminal and civil suits, save 
in the excepted cases. These constitutional guar- 
anties are not to be swept aside by an equitable 
invention which turns crime into a contempt and 
confers on a judge the power to frame an extended 
criminal code of his own, making innocent acts 
crimes punishable by fine or imprisonment with 
out limit, at his discretion. 

No extended discussion of what has been appro 
priately termed government by injunction or judi 
cial government, can be indulged in this paper 
The. fact, however, that it is a device by which the 
citizen is deprived of the right of trial by jury 
calls for a few brief observations. 


The modern writ of injunction is used for pur- 
poses which bear no more resemblance to the 





uses of the ancient writ of that name than the 
milky way bears to the sun. Formerly it was used 
to conserve the property in dispute between pri- 
vate litigants, but in modern times it has taken the 
place of the police powers of the State and nation. 
It enforces and restrains with equal facility the 
criminal laws of the State and nation. With it the 
judge not only restrains and punishes the commis- 
sion of crimes defined by statute, but he proceeds 
to frame a criminal code of his own, as extended 
as he sees proper, by which various acts, innocent 
in law and morals, are made criminal; such as 
standing, walking or marching on the public high 
way, or talking, speaking or preaching, and other 
like acts. In proceedings for contempt for an 
alleged violation of the injunction the judge is 
the lawmaker, the injured party, the prosecutor, 
the judge and the jury. It is not surprising that 
uniting in himself all these characters he is com- 
monly able to obtain a conviction. While the 
penalty which the judge can inflict by direct sen- 
for a violation im- 
prisonment, limited only by his discretion, capital 
punishment may be inflicted by indirection. All 
that seems to be necessary to this end is to issue 
a writ to the marshal or sheriff commanding him 
to prevent a violation of the judge's code, and 
then the men with injunction nooses around their 


tence of his code is fine or 


necks may be quick!y dispatched if they attempt 
It is 
said the judge does not punish for a violation of 
this statutory offense, but only for a violation of 


to march across this injunction dead line. 


his order prohibiting the commission of the statu 
tory offense. Such reasoning as this is what Car 
The web is not 
strong enough to deprive the smallest insect of its 
liberty, much less an American citizen. 


lyle calls “ logical cobwebbery.” 


The extent and use of this powerful writ finds its 
only limitation in that unknown quantity called 
judicial discretion, touching which Lerd Camden. 
one of England’s greatest constitutional lawyers. 
said: “ The discretion of a judge is the law of 
tyrants; it is always unknown; it is different in 
different men; it is casual and depends upon con 
stitution, temper and passion. In the best it is 
oftentimes caprice; in the worst it is every crime. 
folly and passion to which human nattre is liable.” 
Mr. Burke pointed out the danger of investing 
“any sort of men” with jurisdiction limited only 
by their discretion. He said: “ The spirit of any 
sort of men is not a fit rule for deciding on the 
bounds of their jurisdiction; first because it is 
different in different men, and even different in 
the same at different times, and can never become 
the proper directing line of law; and next because 
it is not reason but feeling, and when once it is 
irritated it is not apt to confine itself within its 
proper limits.” 

A jurisdiction that ‘s not required to stop some- 
where will stop nowhere. 

Prof. Baird says fish have no maturity, but con- 
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tinue to grow until they die. This curious char- 
acteristic of fish is present in a very intensified 
form in the equitable octopus called injunction, 
for that has no maturity and never dies, and its 
jurisdiction grows and extends perpetually and 
unceasingly. 

It attacks and nullifies State laws upon pure 
questions of fact which it refuses to submit to a 
jury. The validity of State statutes regulatiny the 
rates of transportation turn on the question 
whether the prescribed rates are reasonable. This 
is purely a question of fact which ought to be 
determined by a jury in all cases. But when the 
statute confers on an officer or board the power to 
fix the rates, the question of the reasonableness of 
the rates so fixed is never submitted to a jury. but 
through the instrumentality of a writ of injunction 
against the State officer or board who fixed the 
rates a judge takes jurisdiction of the facts 
as well as the law of the case, and _ pro- 
ceeds to decide this pure question of fact. 
The legislature of a neighboring State, per- 
ceiving the futility of trying to regulate rates 
through any officer or board of the State who 
could be reached by writ of injunction, hit upon 
the expedient of fixing the passenger rates by 
statute and giving to persons who were charged 
more than the prescribed rates, a right of action 
at law to recover a penalty from the common car 
rier. A common carrier charged more than the 
prescribed rates and the passenger brought suit 


for the penalty, and the jury found the rate pre- 


scribed by the legislature was reasonable. The 
case was taken to the Supreme Court of the 
United States (St. Louis and San Francisco Rail- 
way Company v. Gill, 156 U. S. 649, 666), and what 
was there said was full of significance. After re 
ferring to the fact that where the rates were pre 
scribed by an officer or board, the officer or board 
could be enjoined from enforcing them, the court 
said: “ But there are cther cases, and the present 
is one where the legislature choose to act directly 
on the subject by themselves establishing a tariff 
of rates and prescribing penalties. In such cases 
there is no opportunity to resort to a compendious 
remedy, such as a proceeding in equity, because 
there is no public functionary or commission 
which can be made to respond,” in other words, 
which can be enjoined, and hence no way of es- 
caping a jury trial. A similar statute in another 
State was also upheld through the verdict of a 
jury (Chicago Railway Company v. Wellman, 143 
U. S. 339). The Arkansas and Michigan case; will 
probably be the last of their kind. When another 
case arises under a similar statute a way will 
doubtless be found to apply the “ compendious ” 
remedy spoken of by Mr. Justice Shiras in the 
Gill case. All that is necessary to accomplish 
this result is for this equitable octopus to put 
forth an additional sucker and draw the case 
within its folds. 





The history of this question is not without inter- 
est. It was first held that the determination of the 
question whether the rates prescribed for common 
carriers were reasonable was a judicial and not a 
legislative function, and was one upon which the 
common carrier was entitled to have its day in 
court and a jury trial. 

But as soon as the jurisdiction was assumed the 
carrier no longer clamored for a jury trial, but 
quickly sought the arms of a Federal chancellor 
and the protecting shield of an injunction. The 
right of seventy millions of people to a jury trial 
of this question of fact, in which they are so 
deeply interested, and the correct determination of 
which is so vital to the public welfare, is not 
esteemed worthy of consideration; but through 
the medium of a writ of injunction is committed 
forever to nine men, or a majority of them who 
hold their offices by appointment for life, and not 
one of whom sees or hears a single witness who 
testifies in the case. 

It is undeniable thet there are powerful influ 
ences at work to undermine the constitutional 
right of trial by jury through the use of the iniunc 
tion, and in other ways. It is alleged that the 
injunction is a speedier and more vigorous and 
effective method of dealing with those charged 
with the commission of crime, or suspected of the 
intention of committing it, than by the customary 
and constitutional method of accusation, arrest, 
examination, indictment and trial by jury. Some 
persons without serious thought of the conse- 
quences yield their assent to this dangerous rea- 
soning. If these ere sufficient reasons for 
disregarding the Constitution, it is not perceived 
why they are not sufficient to justify the complete 
adoption of the methods of eastern princes, and 
dispense with the formality of even a trial for con- 
tempt. The difference is one of degree only. 

There are but two constitutional modes of try 
ing citizens for offenses; one by military courts 
‘in cases arising in the land or naval forces or in 
the militia when in actual service in time of war 
or public danger,” and the other trial by jury. 

The Constitution nowhere invests judges with 
the power either to define or punish offenses. 
They are to assist the jury in the enforcement of 
the laws made by the legislature and not them- 
selves to make and execute laws. 

The extremely erroneous notion prevails in 
some quarters that the president of the United 
States is powerless to execute his high office and 
discharge one of his most important executive 
functions, except by permission of the Federal 
chancellor and through the medium of a writ of 
injunction. 

It is assumed that when the laws of the republic 
are set at defiance by a force too powerful to be 
overcome by the usual and appropriate civil agen- 
cies, the president of the United States, who is 
charged with the duty of preserving the peace of 
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the United States and enforcing its laws, cannot 

se any portion of the army of which he is com 
iander-in-chief for that purpose without first ob- 
taining the consent of and being summoned to the 
luty by a Federal chancellor. 

The Constitution reads: “* The president shall be 
commander-in-chief 
United States.” 
comprehensive provision and make it read: “ The 
president shall be coinmander-in-chief of the army 
and navy of the United States, subject to the dis 
direction of a 
States judge, and a writ of injunction.” 


the army and navy of the 


It is proposed to qualify this 


cretion, and commands United 
In answer 
to this contention it is only necessary to observ: 
that whenever the United States mail or interstate 
commerce, or any other Federal right or agency 
is obstructed by a force too powerful to be dealt 
with by the ordinary processes of the law, the 
president has the power, and it is his duty, without 
applying to or waiting for the command of any 
judge, to overcome and remove such obstruction 
and to that end use so much of the army under his 
command as may be tound necessary for the pur 
pose; and to arrest the offenders agiinst the law 
and turn them over to the civil authorities to be 
tried for their crimes in the mode provided by the 
Constitution, and to turn them 
judge to be tried for 4 contempt of court. 


not over to a 
But if 
in such case it is necessary for the president to be 
buttressed by some sort of judicial writ or order 
before he can exercise the functions of his high 
office, it is not to be done by a writ of injunction, 
but by a warrant for the arrest of the guilty par 
ties, and when they «re arrested by the army or 
by the marshal, with the assistance of the army, 
they should be turnel over to the proper magis 
trate, and proceeded against in accordance with 
the constitutional and established mode of pro 
ceeding against persuns charged with crime, and 
which ends in a trial by jury. 

This is the practice which has been observed by 
the chief magistrates of all the States for a hun- 
dred years, and the only difference between the 
powers and the duties of the governor of a State 
and the president in this regard is that one is 
charged with the duty of preserving the peace and 
enforcing the laws of the State, and the other is 
charged with the duty of preserving the peace and 
enforcing the laws of the United States. 

It is a curious and significant fact that the 
reasons given for conferring on Federal judges 
the police powers »f the State and denying to 
accused persons the right of trial by jury, are pre- 
cisely those given for the establishment of the 
Court of Star Chamber. Summed up in «a few 
words, the reason for its creation as expressed in 
the preamble of the ect of parliament was t» se- 
cure the certain and speedy punishment of all 
persons who in the oginion of the court deserved 
punishment, and to this end the court was in 
vested with a large measure of the jurisdiction and 
discretion exercised by Federal chancellors ir our 





day, and a trial by jury denied. Learned, able and 
honest judges sat in that court, but never a jury 
History records the result. Its methods grew to 
be as cruel and pitiless as those of the Inquisition 
itself; it would have put an end to the liberties o! 
the English people ‘f it had not been abolished 
“ Had there been no Star Chamber.” says a distin- 
guished English writer, “there would have been 
rebellion Charles I.” The lesson 
taught by the history of the Star Chamber is that 


the rights and liberties of the people will not long 


no against 


survive in any country where the administration 
of the law is committed exclusively to a caste 
endowed with boundless discretion and a long 
term of office, no matter how learned, able and 
honest its members ‘nay be. ” 

Every student of history knows that most of the 
sufferings and which mankind has 
had to endure were the work of honest and able 
but misguided or ambitious men. 


ability do not 


oppressions 


Honesty and 
and when 
coupled with error they become dangerous gifts 
After all, the human skull is but the temple of 
human errors, and judicial clay, if you analyze it 


exempt from. error, 


well, will be found to be like all other human clay 
The rule is without exception that, whenever the 
exclusive power of making or administering the 
law is committed for any extended period to a 
single man or a few men —to a caste —the pro 
gressive restriction of the liberty of the people 
follows. The bond of sympathy between them 
and the people grows steadily weaker until the 
rights of the people are forgotten, and the pro 
tection and interest uf caste and classes become 
their chief concern. 

the “encroaching jurisdiction” of 
the judges in England, by which it was said juries 
would “ become a dead letter in the constitution,” 
Mr. Burke “ After the Star Chamber was 
iboNished in the tenth of Charles I, its authority. 
indeed, ceased, but its maxims subsisted and sur 
vived it. The spirit of the Star Chamber has 
transmigrated, and lives again.” 


Criticising 


said: 


Let us indulge 
the hope that the transmigration has not been to 
this country, and that its spirit may never obtain 
1 foothold here. 

Jury and injunction are terms which cancel each 
other. 

In proportion as the injunction is expanded, the 
right of trial by jury is restricted. And this result 


| is not a mere incident to the use of the writ; in 
| many cases its real purpose is to deprive a party 
| of the right of trial Dy jury. 


| 
| 


Armed with this powerful writ which has no 
definite boundaries or limitations, and which may 
be used at discretion, the power of the Federal 
chancellor may be fairly characterized as imperial. 

But no apprehension need be felt that perma- 
nent harm will come to the republic from the 
exercise of imperial powers by the judiciary 
This is a government “ of the people, by the peo- 
ple, for the people,” and this whole subject is in 


“ 
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their hands. The courts of the United States — 
except the Supreme Court of the United States 
in the few cases enumerated in the Constitution — 
can exercise no jurisdiction whatever, except in 
pursuance of an act of congress conferring it. 
They are the creatures of the people who, through 
their representatives in congress, may confer upon 
them just such jurisdiction —up to the counstitu- 
tional limit of the grant of judicial power — as they 
see proper, and may withdraw all or any part of 
that jurisdiction at their pleasure. 

The people are always singularly patient of 
abuses in the administration of the law. This is 
due to their confidence and respect for the judicial 
office. But when that confidence is shaken by 
abuses open and obvious to their comprehension, 
they will put an end to them by the exercise of 
their own true imperial sovereign power. The 
Duke of Wellington was waited upon by a delega- 
tion of citizens, and ‘old that there was danger of 
a revolution unless a certain public grievance was 
corrected. Replying to this threat of revolution 
the Iron Duke said: “ There will never be a revo- 
lution in England except through an act of par- 
liament.” 

Happily for this republic, its Constitution of 
government is such that the only revoiution essen- 
tial to correct abuses and preserve the liberties of 
the people is an act of congress. 

( To be concluded next week. \ 


ee 


WORKINGS OF THE UNITED STATES 
SUPREME COURT. 
NITED STATES Supreme Court Justice Hon. 
David Brewer, in an article in the Kansas 
City Lawyer, gives a most interesting insight into 
the workings of the Supreme Court, from which 
we quote the following: 

“Let me give an insight into the way business 
is transacted in this court. Five days, as I have 
said, are given each week to the hearing of argu- 
ments, the court convening promptly at 12 and 
adjourning as promptly at 4, and these hours are 
fully occuped by arguments of counsel. Every- 
thing is placed before us in print, records and 
briefs, each justice having a copy. On Saturday 
we meet for consultation, and the cases argued 
during the week are brought up for discussion. 
Each justice is expected to have made full exam- 
ination of each record and the questions involved 
before that time, and if any one has not done so 
the consideration is postponed one week or until 
all are ready. As to the vigor and earnestness of 
these discussions I can only say that I have never 
known anything to equal them. Ofttimes cases 
are continued from Saturday to Saturday for fur- 
ther discussion and consideration. When discus- 
sion is at an end the roll is called and a vote taken 
Each justice is entitled to a book in which is 
entered on each page, under a blank space for 
writing the title of a case, the names of all the 











justices, by means of which he may, if he desires, 
keep the vote of every justice in every case. | 
can by turning back to the books which I possess 
ascertain the vote of every justice in every case 
that has been considered and determined since I 
have been on the bench. It often happens that 
differences of opinion which are indicated by the 
vote do not appear in the result as announced 
from the bench, for they who in fact dissent do 
not consider that question of sufficient importance 
to publicly record such dissent. Saturday night 
the chief justice, to whom is assigned the duty of 
distributing the cases among the justices, sends 
around a slip showing what cases he has assigned 
to each justice for the writing of the opinion of 
the court. This duty of assigning cases is a most 
delicate one, and could, if unwisely discharged, 
provoke no little irritation. To the great credit of 
the present chief justice be it said that no one 
could be more fair and wise than he in such dis- 
tribution. Up to the time of receiving this slip 
no one knows what cases he will be called upon 
to prepare the opinion in. Thereafter, at such 
time as he has at his command, outside of the 
hours of session, he writes the opinion. When 
written it is sent to the printer; nine copies are 
stricken off, one given to each of the justices, by 
whom it is examined, criticised and returned with 
the criticism to the writer. After this it is again 
brought up in conference; the suggestions and 
criticisms are considered and approved, or re- 
jected. These criticisms run both to the matter of 
argument and style, things omitted and things in 
serted, and ofttimes the corrections are so far- 
reaching that the opinion as finally announced 
bears little resemblance to the one originally pre- 
pared. When upon this action the opinion has 
been placed in such form as is acceptable to the 
majority it is ready to be announced on the suc 
ceeding Monday morning.” 


CONTRIBUTORY NEGLIGENCE IN DRINK- 
ING IMPURE WATER. 


HE liability of a water company for supplying 
impure water for domestic use, thereby com- 
municating typhoid fever to a consumer and caus- 
ing his death, is denied in the recent case of 
Greene v. Ashland Water Co. ([Wis.] 43 L. R. A. 
117), on the ground of the consumer’s contribu- 
tory negligence in drinking the water when he 
knew, or had reasonable means of knowledge, that 
it was dangerously polluted with sewage. As to 
his knowledge of this the court says the proof is 
overwhelming that the water was dangerously 
polluted at the time he was stricken with the fever, 
and had been in that condition — especially in the 
spring — for several years, and that the facts in 
that regard were understood in the city generally, 
and had been the subject of discussion at public 
meetings in the city council and in the newspapers 
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ind among the people for & long time. Because 
of his contributory negligence the court denies 
ny right of action against the water company for 
amages, whether based on negligence or deceit. 

The victim in this case is described by the court 
is “an intelligent, reading workingman,” and his 
counsel contended that it was 
much of a man in his walk in life to hold, as 
matter of law, that he should have been on his 
guard against the water which the entire com- 
munity were drinking, and have been required to 
dig a well, drive a pump, or buy spring water in- 
stead of taking water from that with which the 
city was supplied. It was not found by the jury 
that he actually knew that the water was danger- 
ous to health, but it was found to have been pub 
licly and widely stated and believed, and indeed 
generally accepted as true by the people, that 
typhoid fever epidemics in the city were attribut 
able to the water. This was deemed by the court 
to be such reasonable ground of believing the 
water dangerous as to prove the negligence of the 
man who drank it, notwithstanding the express 
finding of the jury that he was not in fault. 

The rule of contributory negligence doubtless 
has a proper application in such cases, and this 
was an extreme case. It is not found what other 
facilities for obtaining water existed in that place 
While it can hardly be supposed that it was im 
possible to procure any other water, it may have 
been difficult and expensive to do so. Difficulty 
and procuring good water would 
hardly excuse a person for drinking water known 
to contain typhoid fever germs, but might excuse 
the drinking of water in which the existence oi 
such germs was merely suspected. What consti- 
tutes negligence in such case would be peculiarly 
a question for the jury in most instances, and there 
is room for doubt whether it was not so in this 
case. — Case and Comment. 


demanding too 


expense of 


—_——__g___— 


STANDARDS OF PUBLIC SERVICE. 


|" a general of the army, a commander of the 

navy, or a judge on the bench should betray 
his trust to serve private or partisanship interests 
he would be doomed to a disgrace worse than 
death. But when political bosses use the civil 
offices and funds of the State for the enriching of 
themselves and their followers the popular indig 
nation is so weak that party newspapers dare to 
defend them. It has been a somewhat prevalent 
idea among partisans that the boss could do no 
wrong. They have adopted literally the debauch 
ing theory that to the victor belongs the spoils, 
and that in the distribution of them the boss is 
entitled to exercise arbitrary power. They regard 
the theory that public office is a public trust as 
mere humbug, which is good only for occasional 
use in political conventions and platforms. Extra. 
ordinary instances of the subordination of public 





trusts to the private profit of political bosses have 
been very recently brought to public notice with- 
out causing much surprise or arousing very great 
interest. 

The practicability of any standard of 
public service in civil affairs depends entirely on 
what the public chooses to demand. 


higher 


The practi 
cable standard of honor for our army and navy is 
a bravery that will not shrink from death and a 
loyalty that no gold can bribe. But the same 
spirit that makes a man incorruptible and unflinch 
ing on the battlefield or a battleship will make 
him equally so in the legislature if his sense of 
obligation is equally clear. But an officer’s sense 
of his duty to the public will not usually be much 
higher or than that is prevalent 
When the public demands it 
will get the same honesty and honorable fidelity 
to the public trust in the civil service that it now 
gets in the naval and military service. — Case and 
Comment. 


lower which 


among the people. 


—s —_ 


HANDWRITING AS EVIDENCE. 
A* effort is making to confuse in the public 
mind two radically different kinds of evi 
dence — the evidence of handwriting experts and 
the evidence of handwriting. 

While the scientific analysis of handwritings has 
been so systematized that it has at least a claim to 
be called science, still its conclusions are not of a 
nature to give them the same weight as conclu 
sions based upon chemical analysis. The evidence 
of a handwriting expert is of no value whatsoever 
beyond the point at which it directs attention to 
the handwriting under examination 
which, once seen in the proper light, carry upon 
their very face the justice of the conclusions of 
the expert. 


details of 


On the other hand, the evidence of handwriting 
is not mere opinion, but is proof. ‘There is the 
same individuality about handwritings that there 
is about faces. A man’s handwriting is as much 
his as is the contour of his features or the color 
of his skin, hair and eyes. 
amount of the handwriting 
mitted to a man of average 
to see and know beyond a 


And when a sufficient 
of any person is sub- 
intelligence he is able 
reasonable doubt that 
the same person wrote all the specimens. 

Many judges wisely forbid jurors to attach any 
weight to the conclusions of handwriting experts 
But no judge would for a moment forbid 
a jury to look at specimens of handwriting and 
decide for themselves whether or not the same 
person wrote them. 

If conclusions by a jury based upon handwriting 
were invalid, then forgeries could not be detected, 


as such. 


' . . ° 
and as for these new-sprung criminals, poisoners 


by mail, they could carry on their cowardly and 
dangerous crimes with small fear of punishment. 
The handwriting expert is put on the stand 
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nowadays, not that the jury may accept his con- 
clusions as it accepts the medical evidence as to 
the post-mortem or the statements of the analyti- 
cal chemists, but merely that he may aid the jury 
in fixing intelligent attention upon the handwrit 
ings in evidence. — N. Y. World. 


The World has said so many complimentary 
things in regard to handwriting experts and their 
testimony since the Molineux case began to oc- 
cupy so much public attention that we do not like 
to take exception to some of the statements in the 
foregoing article, but in justice to expertism we 
feel obliged to do so. 

The World compares analysis of handwritings 
with chetuical analysis, to the disadvantage of the 
former. While we do not claim that analysis of 
handwriting is so exact as mathematics, yet we do 
think that everything being equal in the way of 
training, study and experience of those engaged, 
as well as their honesty, the analysis of handwrit 
ing is just as scientific and just as exact as a 
quantitative chemical analysis, and with this much 
in favor of the handwriting analysis —the subject 
of investigation always remains to either confirm 
or disprove the conclusions of the handwriting 
expert. In most cases the work of the chemist 
cannot be reviewed, 2s in most processes he has 
destroyed the original thing itself which he was 
called to analyze. 

lf the handwriting expert is a man who is 
known to the courts and the commumty to be of 
undoubted honesty, why should not his opinion be 
given as much weight as that of the expert chem 
ical witness? In fact it should be given more 
weight, for the reason that the writings used are in 
evidence and may be examined by a court and 
jury. The work of the chemist is a sealed book 
to both court and jury, and practically so to other 
chemists. The conclusions may have been based 
on the wrong premise, and if the witness be dis 
honest the conclusions may be dishonest even if 
based on a right premise. 

We have always argued in favor of the expert 
witness giving the reasons for his conclusion to 
the court and jury, and we think it the right ‘and 
proper way. 
always do this. 


But experts in other lines do not 
In fact they seldom do, and why 
conclusions of these experts should be accepted 
without reasons more than should the conclusions 
of the handwriting expert we are unable to say. 
The average jury, in passing upon handwriting 
where a forged simulation is to be examined, for 
two reasons are unable to give the proper judg- 
ment alone and unaided. First, lack of time; 
second, they do not have the proper training and 
experience to pick out dissimilarities of the two 
pieces of writing where there is a strong pictorial! 
resemblance between them. And where a person 
is charged with having written certain disguised 
writings it is difficult, for the two reasons men- 





tioned, for the average juryman to discover that 
two pieces of writing which in pictorial effect are 
so greatly dissimilar were written by one hand. 

The province of the handwriting expert is to 
compare the two sets of writings beiore the jury 
in such a manner as to let them look through his 
eyes. This can be done by pointing out the simi- 
larities or the dissimilarities, calling the attention 
of the jury to the various points in the writings 
which caused him to reach his conclusions. But 
there may be one or more in the jury who cannot 
comprehend the comparison and the reasons given 
for the conclusions; but if these jurymen believe 
the expert to be honest and skilled, why should 
they not take his conclusions on faith, just as they 
are obliged to take the opinions of experts in 
other lines. 

Experts should either be made official court ex- 
perts or should at least be licensed by the courts, 
who have passed upon their honesty and skill 
This has been our opinion, and we maintain it is 
the solution of the expert witness problem. — 
Penman’s Art Journal. 

> 


Legal Laughs. 


A wildly turbulent peasant was once a witness in 
a trial before Chief Baron O’Grady. The counsel, 
after pestering him for some time, put a question 
to him which reflected on the witness’ character. 
“ If ye ax me that again I'll give ye a kick in the 
gob!” was the answer. The counsel appealed to 
the court, stating that an answer was necessary 
to his client’s case, ending up with the query: 
“What would your lordship advise me to do?” 
“If you are resolved to repeat the question,” re- 
plied the court, “ I'd advise you to move a little 
from the witness.’’ — Argonaut. 


English Hotes. 


The statue to Tom Hughes, the author of ‘ Tom 
Brown’s School Days,’ has been unveiled at 
Rugby by the archbishop of Canterbury. 

Charles Tertius Green, a solicitor, aged thirty- 
one, has been sentenced at Leicester to five years’ 
penal servitude for appropriating to his own use 
£275, the moneys of the Whitwick Granite Com- 
pany, and £500 entrusted to him by Messrs. Wil- 
liam and George Reast. Green pleaded guilty. 


A married lady, sitting with two gentlemen in 
a Clapham Junction hotel, says the Law Times. 
refused to desist from smoking a cigarette when 


requested by the landlord. In consequence, a 
constable was called to eject her, and a summons 
for disorderly conduct was preferred at the South- 
western Police Court. The magistrate, in dis- 
missing the charge, remarked that there was no 
law against smoking, and that a lady was at liberty 
to indulge in it as far as her head, her health and 
her stomach would permit. His worship, how- 
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ever, also justified the action of the’ publican in 
requesting the lady to leave. 


fhe Court of Appeal has, in O'Reilly v. The 
Inuchicore Workmen’s Club, decided that an ac 
tion for malicious prosecution will le against a 
corporation aggregate. This decision is directly 
n the teeth of Lord Bramwell’s famous dictum, 
but confirms the view taken by Mr. Justice Dar 
ling recently in Cornford v. The Carlton Bank, 
Limited (80 L. T. Rep. 121; [1899] 1 Q. B. 392). 
in O’Reilly’s case the decision was not compli- 
cated by the question of agency, but is a clear-cut 
wuthority for the proposition that a corporation 
can be guilty of legal malice, the prosecution hav- 
ing been instigated by the company itself and not 
being the work of an agent. — Law Times. 


There is no denying the fact that disagreement 
among jurors has become more frequent than it 
used to be, and the phenomenon constitutes a 
very serious drawback to the value of that institu 
tion which has been described as the final cause of 
the British constitution. It means a great waste 
of costs, and uncertainty and anxiety inflicted on 
parties the recent Chandos-Pole 
case. What is the explanation? It seems to rest 
partly with judges and partly with jurors. In 
olden days judges were more autocratic than they 
are Trained in the art of sifting and weigh 
ing evidence —an art which is not to be learned 
in a day —they thought it their right and their 
duty to guide juries, and even impose their own 
them. Summings-1p are 
much more neutral and colorless; there is more 
fear on the part of judges of trenching on the 
province of the jury, and in consequence the be- 
wildered juryman is sometimes left to welter in a 
sea of conflicting evidence. Then, again, jurymen 
themselves are changed. In the old days the 
great verdict-winner Scarlett got hold of “the 
master mind” among the jury, and when he had 
won him over, the rest of the flock followed their 
leader through the gap. Juries are not so tame or 
lamblike now. They read the papers, they have 
ideas, they vindicate their independence. 
Can we wonder, given these conditions, that the 
chances of disagreement in a complicated case are 
increasing? — Law Journal (London). 


the — witness 


now. 


conclusions on now 


own 


Have the decisions of courts of law as to the 
meaning of words ever been cited in ordinary dis- 
tionaries? asks the Law Journal (London). And 
if not, will they ever be so cited? Take, for in- 
stance, the meaning of the word “adjoining.” Mr. 
Justice Patke once said that “ ground cannot be 
properly held to adjoin a house unless it is abso- 
lutely contiguous.” He was construing a penal 
statute when he said it (see Rex v. Hodges, 1 
Moody & Malkin, 344). Mr. Stroud, in his 
“Judicial Dictionary,” points out that the mean 
ing of the word in the Lands Clauses Act and the 
Public Health Act is not quite so strict; and he 








refers to the observations of Mr. Justice Manisty 
in Hobbs y. The Midland Railway Company (51 
Law J. Rep. Chance. 324). Recently Mr. Justice 
Kekewich decided that land may “adjoin” a 
churchyard within the meaning of the Consecra 
tion of Churchyards Act, 1867, although it is sep 
arated therefrom by a highway; and he quoted 
from ** Paradise Lost” in support of his opinion: 
As one * ' 
Forth issuing on a summer's morn to breathe 
Among the pleasant villages and farms 
Adjoin’d, from each thing met conceives delight 
Mr. Justice Cozens-Hardy evidently takes a more 
prosaic view of the subject, for, in construing a 
lease, he lately held (without calling on the de 
tendant’s counsel) that No. 56 
to No. 
though they both form part of 


Victoria 
74 Queen street. 
a large building 
standing at the corner of the two streets. 


Queen 
street is not * adjoining ” 


+ 


Legal Aotes. 


It is proposed in Richmond to remove the re 
mains of Chief Justice Marshall from the neglected 
Shockoe Hill cemetery, near that city, to Holly 
buried 
far 


where 
and 


wood cemetery, near the spot 
Presidents Monroe and Tyler, 


are 
not from 
the grave of Jefferson Davis. 

Edgar D. Crawford, who was recently admitted 
to the bar at Atlanta, Ga., is the youngest lawyer 
in that State, if the He is 
quite seventeen years old, but was recently grad- 
uated with first the 
Mercer University. Under the laws of Georgia, 


not in country. not 


honors from law school of 
no matter what may be the age of the applicant, 
he is entitled to admission if he has been grad- 
uated from one of the recognized law schools of 
the State. 

In accordance with the new law relating to un- 
delivered second, third and fourth class mail mat- 
ter, postmasters are not required to return it, even 
though it may bear a return request, until the post- 
for returning shall fully paid. 
Where the matter is, in the judgment of the post- 
master, of sufficient value to 


age have been 
return, 
he must notify the sender of the non-delivery and 
give him an opportunity of paying the return post- 
age, or of having the mail forwarded to another 
address, with the proper postage affixed. 


warrant its 


The Bar Association of the city of New York 


| has recently passed favorably upon Justice Beek- 


man’s measure for the revision of divorce laws, to 
The prin 
cipal thing aimed at is to put a stop to the possi- 
bility of collusion and conspiracy between parties 
to a suit, especially in cases in which the respond- 
ent fails to put in an appearance, and thereby 
virtually compels the justice to accept the allega- 
tions of the plaintiff and grant a decree. The act 
calls for the appointment of a court attorney, 


be presented to the next legislature. 
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closely modeled after the English law, where a 
queen’s proctor has special powers in matters 
where there is suspected collusion. 


The citizens of Fort Smith, Ark., are petition- 
ing the State legislature to prohibit the sale of a 
book, “ Hell on the Border,” which tells of the 
life of the late Judge Isaac Charles Parker, of the 
United States Court at Fort Smith, who in his 
term of service sentenced 200 men to death and 
sent as many more to life imprisonment. Fort 
Smith people think the book will hurt the place. 
Judge Parker was a notable character — loved and 
respected in Arkansas, and feared and hated on 
the Indian territory side of the line. Although 
sending more men to the gallows than is recorded 
of any other American judge, he personally disbe 
lieved in capital punishment. 


Proceedings have been taken to test the consti- 
tutionality of the Colorado law limiting the hours 
of labor in smelting works to eight per day. “% 
foreman in a smelter work was arrested for em- 
ploying a man to work longer than eight hours, 
and a workman was arrested for laboring longer 
than the law allowed. When arraigned both 
pleaded the unconstitutionality of the law. They 
were held in $200 bail, which they refused to give. 
Thereupon a writ of habeas corpus was granted. 
The case is thus fairly on its way to the Supreme 
Court, which four years ago decided an act similar 
to the present eight-hour law unconstitutional be- 
cause it discriminated. 


On the night of October 26, 1895, W. T. Oliver, 
a Chicago business man, fell over an iron guard 
placed to protect the grass between the sidewalk 
and the curb in front of the Jerome residence at 
Eighteenth and Lincoln avenues. Oliver’s leg 
was broken by the fall. He sued for $5,000 dam- 
ages. Lucy Jerome was made defendant on the 
ground that she had obstructed the sidewalk. The 
city was made defendant on the ground that it had 
failed to properly light the street at that point. In 
the decision of the Court of Appeals on the case, 
Judge Wilson says: * The city charter of the city 
of Denver gives the city power to provide for 
lighting its streets, but it nowhere specially re- 





quires it to exercise this power. To hold that a | 
municipality is under a legal obligation and duty | 
to provide all of its streets with light would be an | 
unquestioned invasion by the courts of the power 
and privileges which have been exclusively dele- 
gated to the legislative department of the munici- 
pality. Where a city assumes to light a street, 
and does it so imperfectly as to constitute negli- 
gence, is another question, and one which is not 
presented in this complaint.” As to the iron guard 
protecting the sod the court said: “It did not ex- | 
tend, so far as appears from the complaint, over 
the sidewalk proper so as to obstruct or impede 
passage upon it. The city charter nowhere re- 





quires the city to maintain a sidewalk for the use 


of pedestrians of any specific width. By the con- 
struction of an artificial walk a city invites the 
travel of pedestrians upon it and upon it alone. 
The duty is incumbent upon it to keep this in rea 
sonable repair, but the measure of this duty is 
quite different from that to keep the remainder o/ 
the sidewalk area free from obstructions, and in 
suitable and safe condition for travel. The city 
had a right to insist that the complaint advise it 
specifically what duty it was charged with having 
neglected. The evident theory of the complaint, 
and that upon which under the facts as stated the 
plaintiff would be entitled to recover, if at all, is 
that the artificial walk was of insufficient width, 
but this is nowhere alleged as it should have been. 
For these reasons we think the demurrers were 
properly sustained, and therefore affirm that judg 
ment.’”’ — Denver Republican, June 16. 
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Aew Hooks and Aew Editions. 


Modern Land Law. By Edward Jenks, M. A., of 
the Middle Temple, Barrister-at-Law. Ox- 
ford, at the Clarendon Press, London and 
New York, Henry Frowde, and sold by 
Stevens & Sons, Limited, Chancery Lane, 
London. 


This book, which is uniform with and on the 
same lines as Sir William Anson’s well-known 
work on the Law of Contract, is the result of Mr. 
Jenks’ twenty years’ experience as a student and 
nearly ten years’ of teaching on the subject oi 
Real Property Law. Few men in England are as 
well equipped as the author of this treatise to 
elucidate the difficult and intricate subject of the 
English Land Law, and he has produced a work 
which is clear and compact and presents a com- 
prehensive outline of the subject, which can after 
ward be filled in by study of larger and more 
technical treatises, if desired. The work is pri 
marily designed for students at the universities 
and inns of court; but as it is fully supplied with 
references to statutes and decisions it cannot fail 
to be equally desirable to the practitioner and the 
articled clerk. That it will also prove highly use- 
ful to students in the United States and Canada is 
equally certain. 


| Civil Procedure Reports, Containing Cases Under 


the Code of Civil Procedure and the Genera! 
Civil Practice of the State of New York. Re- 
ported, with Notes, by James M. Kerr, of the 
New York Bar. New York: S. S. Peloubet 
1899. 

This is volume xxviii of the Civil Procedure 
Reports, and contains 143 cases in full. The an- 
notation has been carefully done by Mr. Kerr, 
and forms one of the most valuable features of 
these reports, which are practically indispensable 
to the active practitioner in New York State. 





